IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS 00cT 16 P
TYLER DIVISION

NATHAN L. JACKSON, Individually
and on behalf of a putative class of
similarly situated individuals,

Plaintiff,
V.

EAST TEXAS MEDICAL CENTER,

ATHENS, ET AL, CIVIL ACTION NO. 6:00-CV442-TIW

Jury Demanded
Defendants and Third-Party Plaintiffs,

V.

AETNA HEALTH AND LIFE
INSURANCE COMPANY, ET AL,
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Third-Party Defendants.

ORIGINAL ANSWER AND COUNTER-CLAIM OF DEFENDANTS, COMBINED
UNDERWRITERS LIFE INSURANCE COMPANY’S TO FIRST AMENDED
THIRD-PARTY COMPLAINT OF EAST TEXAS MEDICAL CENTER, ATHENS, ET AL

To The Honorable Judge of Said Court:

Comes Now, Third-Party Defendant, COMBINED UNDERWRITERS LIFE INSURANCE COMPANY
(“CoMBINED UNDERWRITERS”) and files this its Original Answer to the First Amended Third-Party
Complaint of East Texas Medical Center, Athens, et al and would respectfully show unto the Court

as follows:



FIRST DEFENSE

COMBINED UNDERWRITERS, pursuant to Rule 12(b)(6), FED. R. CIv. P, states that Third-
Party Plaintiffs’ First Amended Complaint fails to state a claim upon which relief can be granted.
SECOND DEFENSE
Third-Party Plaintiffs’ claims are barred by applicable statutes of limitations and/or periods
of limitations.
THIRD DEFENSE
Any action by or on behalf of Combined Underwriters which adversely affected Third-
Party Plaintiffs was based upon good and sufficient cause and Combined Underwriters' dealings
with Third-Party Plaintiffs were fair, just, non-discriminatory, and in good faith.
FOURTH DEFENSE
Third-Party Plaintiffs have failed to exhaust all administrative remedies.
FIFTH DEFENSE
Combined Underwriters would show that Third-Party Plaintiffs’ claims are pre-empted,
in whole or in part, by the Employment Retirement Income Security Act (ERISA), Title 29
U.S.C.A. §1001, et seq.

SIXTH DEFENSE

By way of response to Third-Party Plaintiffs’ First Amended Complaint, COMBINED

UNDERWRITERS would respectfully show as follows:
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RESPONSE TO THIRD-PARTY DEFENDANT “HEALTH CARRIERS”

1-56. COMBINED UNDERWRITERS admits the averment in paragraphs 2 and 11 that it is an
insurance company doing business in the State of Texas, and that it has been served with process
with the Third-Party Complaint in this action. COMBINED UNDERWRITERS is without knowledge
or information sufficient to form a belief as to the truth of the remaining averments contained in
paragraphs 1-56, and therefore denies the same.

57.  There is no need to admit or deny the allegation in Paragraph 57.

RESPONSE TO PLAINTIFFS’ ALLEGATIONS

58. Without admitting the substance of any such allegations, COMBINED UNDERWRITERS
admits the allegations in paragraph 58 that Plaintiffs’ Original Petition filed herein against
Defendants/Third-Party Plaintiffs makes many vague, broad and wide ranging allegations and that
Plaintiff alleges that Defendants/Third-Party Plaintiffs mishandled his patient accounts and the
accounts of other persons similarly situated in the respects listed in sub-paragraphs A, B, C, and
D of paragraph 58 of the First Amended Third-Party Complaint, and that Plaintiff seeks to sue not
only for himself, but also for a class of persons and that Defendants/Third-Party Plaintiffs have
denied all allegations of Plaintiffs. COMBINED UNDERWRITERS is without sufficient information
or knowledge to admit or deny that “Defendants/Third-Party Plaintiffs have denied all allegations
of Plaintiffs” and therefore denies same.

RESPONSE TO ROLE OF “HEALTH CARRIERS”
59. Upon information and belief, and insofar as they pertain to COMBINED UNDERWRITERS,

COMBINED UNDERWRITERS admits the allegations in the first, second, and last sentences of
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paragraph 59. However, COMBINED UNDERWRITERS is without knowledge or information
sufficient to form a belief as to the truth of the remaining averments about COMBINED
UNDERWRITERS or any other averments about the other health carriers in paragraph 59, and
therefore denies the same.

RESPONSE TO CONTRIBUTION / INDEMNITY CLAIM

60. The allegations set forth in paragraph 60 of the First Amended Third-Party Complaint
are denied.

RESPONSE TO REQUEST FOR DECLARATORY RELIEF

61. COMBINED UNDERWRITERS is without knowledge or information sufficient to form a

belief as to the truth of the averments in paragraph 61, and therefore denies the same.
RESPONSE TO PRAYER

62. Combined Underwriters denies that Third-Party Plaintiffs are entitled to the relief
sought in paragraph 62 of the First Amended Third-Party Complaint.

63. Combined Underwriters denies any and all allegations not expressly admitted herein.

AFFIRMATIVE DEFENSES

64. One or more of Defendants/Third-Party Plaintiffs’ claims are pre-empted by the
Employee Retirement Income Security Act of 1974, 29 U.S.C. §1001, et seq. Further, on
information and belief, some or all of the claims of the Plaintiffs’ putative class members are pre-

empted by ERISA because they relate to benefits allegedly due under one or more Employee
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Welfare Benefit Plans governed by ERISA, for which Defendant/Third-Party Plaintiffs are seeking
contribution and indemnity.

65. Plaintiffs’ action, for which Defendant/Third-Party Plaintiffs are seeking contribution
and indemnity, is not properly maintainable as a class-action as the requirements for a class-action
are not met.

66. To the extent that one or more of the Plaintiffs’ putative class-members have failed to
exhaust their administrative remedies in connection with their claims for benefits allegedly due
under an Employee Welfare Benefit Plan governed by ERISA, for which Defendants/Third-Party
Plaintiffs are seeking contribution and indemnity, Plaintiffs’ and Defendants/Third-Party Plaintiffs’
claims herein must be dismissed.

67. Upon information and belief, one or more of the Plaintiffs’ putative class members
have assigned their rights to benefits under their Employee Welfare Benefit Plan, governed by
ERISA, to one or more of the Defendants/Third-Party Plaintiffs, and therefore such Plaintiffs’
putative class members lack standing to seek recovery of the same from Defendants/Third-Party
Plaintiffs, and Defendants/Third-Party Plaintiffs are precluded from seeking contribution or
indemnity for the same from Third-Party Defendants.

68. Plaintiffs’ and Defendants/Third-Party Plaintiffs’ claims herein fail to state a claim

upon which relief can be granted and therefore should be dismissed.
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69. To the extent that any agreements between Defendants/Third-Party Plaintiffs’ and
COMBINED UNDERWRITERS contained an arbitration clause, Defendant/Third-Party Plaintiffs’
claims herein are premature and fail to state a claim.

70. Plaintiffs’ and Defendants/Third-Party Plaintiffs’ claims are barred by the applicable
statute of limitations and should be dismissed.

71. Plaintiffs’ and Defendants/Third-Party Plaintiffs’ claims herein are barred by the
doctrines of waiver, laches and estoppel and should be dismissed.

72. Defendants/Third-Party Plaintiffs’ claims are barred by the doctrine of accord and
satisfaction.

73. Any decision regarding Plaintiffs’ or Defendants/Third-Party Plaintiffs’ claims for
benefits was not an abuse of discretion.

74. Defendants/Third-Party Plaintiffs’ claims against COMBINED UNDERWRITERS are
barred by the doctrines of estoppel, waiver, laches and unclean hands.

COUNTER-CLAIM

75. This Counter-Claim is asserted against Defendant/Third-Party Plaintiffs who have
already appeared herein.

76. COMBINED UNDERWRITERS seeks to recover from Defendants/Third-Party Plaintiffs
its reasonable and necessary attorneys’ fees and costs of court expended in the defense of this

action, pursuant to 29 U.S.C. §1132(g).
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PRAYER

WHEREFORE, PREMISES CONSIDERED, COMBINED UNDERWRITERS LIFE INSURANCE
CoMPANY respectfully prays that (1) this Court deny all relief requested by Third-Party Plaintiffs;
(2) Third-Party Plaintiffs and Plaintiffs take nothing herein; and (3) COMBINED UNDERWRITERS
LIFE INSURANCE COMPANY have and recover its reasonable and necessary attorneys’ fees and costs
of court expended in the defense of this action. COMBINED UNDERWRITERS LIFE INSURANCE
COMPANY also seeks such other and further relief, at law or in equity, both general and special,
to which it may show itself to be justly entitled.

Respectfully submitted,

/)’Me/n/wm/

MICHAEL T. CRAWRERD *Atto ey in harge
State Bar No. 05032500

RAMEY & FLOCK, P.C.

500 First Place

P. O. Box 629

Tyler, Texas 75710

(903) 597-3301

(903) 597-2413 - Telecopier

Attorneys for Third-Party Defendants,
Of Counsel: COMBINED UNDERWRITERS LIFE
Ramey & Flock, P.C. INSURANCE COMPANY
500 First Place * P. O. Box 629
Tyler, Texas 75710
(903) 597-3301* (903) 597-2413
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CERTIFICATE OF SERVICE

I hereby certify on this 16™ day of October, 2000, a true and correct copy of the foregoing
instrument was placed in the United States Certified Mail, Return Receipt Requested, with proper
postage affixed thereon, to:

SERVICE LIST

D. Brent Lemon David Martin
SHAW & LEMON MALESOVAS MARTIN & TEKELL, L.L.P.

2723 Fairmount
Dallas, Texas 75201
(7000 0520 0023 8359 1937)

Charles Clark

CLARK, LEA, RUTTER & LOGSON
P. O. Box 98

Tyler, Texas 75710

(7000 0520 0023 8359 1951)

Michael E. Jones

POTTER, MINTON, ROBERTS, DAVIS & JONES, P.C.

P. O. Box 359
Tyler, Texas 75710
(7000 0520 0023 8359 1975)

Jeffrey A. Davis

MCGINNIS, LOCHRIDGE & KILGORE, L.L.P.
3200 One Houston Center

1221 McKinney Street

Houston, Texas 77010

(7000 0520 0023 8359 1999)

Chuck Kreutz

Buddy Steele

LOCKE, LIDDELL & SAPp, L.L.P.
100 Congress Avenue, Suite 300
Austin, Texas 78701-4042
(7000 0520 0023 8359 2019)

425 Austin Avenue, 10* Floor
P. O. Box 1709

Waco, Texas 76703-1709
(7000 0520 0023 8359 1944)

James L. Johnson
THE JOHNSON LAW FIRM

6500 Greenville Avenue, Suite 345

Dallas, Texas 75206
(7000 0520 0023 8359 1968)

Tracy Crawford & Deron Dacus
RAMEY & FLOCK

P. O. Box 629

Tyler, Texas 75710

(7000 0520 0023 8359 1982)

Judith Schenning

FULBRIGHT & JAWORSKI, L.L.P.
2200 Ross Avenue

STE 2800

Dallas, Texas 75201-2784
(7000 0520 0023 8359 2002)

Douglas S. Haloftis
GARDERE & WYNNE

1601 Elm Street

3000 Thanksgiving Tower
Dallas, Texas 75201

(7000 0520 0023 8359 2026)
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Michael Collins

LOCKE, LIDDELL & SAPP, L.LP.
2200 Ross Avenue. Suite 2200
Dallas, Texas 75201

(7000 0520 0023 8359 2033)

Joseph Russo

Scott Daniel

GREER, HERZ & ADAMS, L.L.P.
18" Floor - One Moody Plaza
Galveston, Texas 77550-7998
(7000 0520 0023 8359 2057)

Phillip Stano

JORDEN, BURT, BOROS, CICCHITTI

1025 Thomas Jefferson Street, NW., Ste. 400E
Washington, D.C. 20007

(7000 0520 0023 8359 2071)

George C. Haratsis
MCDONALD SANDERS, P.C.
777 Main Street, SUITE 1300
Fort Worth, Texas 76102-5305
(7000 0520 0023 8359 2095)

John Scully

COOPER & SCULLY, P.C.
900 Jackson Street

STE 100/Founders Square
Dallas, Texas 75202

(7000 0520 0023 8359 2101)

Russell Yager

VINSON & ELKINS, L.L.P.
2001 Ross Avenue

3700 Trammell Crow Center
Dallas, Texas 75201-2975
(7000 0520 0023 8359 2125)

James L. Jackson, Jr.

LAw OFFICES OF PAT O’NEILL
110 West 7* Street, Suite 1100
Fort Worth, Texas 76102
(7000 0520 0023 8359 2149)

Wayne Mason

STRASBURGER & PRICE, L.L.P.
901 Main Street, Suite 4300
Dallas, Texas 75202

(7000 0520 0023 8359 2040)

Peter Roan

CONAVIESKY & RANK

633 West Fifth Street, Suite 3500
Los Angeles, California 90071
(7000 0520 0023 8359 2064)

John Orr

Michael Klein

FULBRIGHT & JAWORSK], L.L.P.
600 Congress Avenue, Suite 2408
Austin, Texas 78701

(7000 0520 0023 8359 2088)

E. Stratton Horres, Jr.
WILSON, ELSER, MOSKOWITZ,
EDELMAN, & DICKER, L.L.P.
1201 Elm Street

5000 Renaissance Tower
Dallas, Texas 75270

(7000 0520 0023 8359 2101)

Babette Ceccotti

COHEN, WEISS & SIMON

330 W. 42" Street

New York, New York 10036-6926
(7000 0520 0023 8359 2118)

Robert Harris

THE LAW OFFICES OF ROBERT L. HARRIS

1919 S. Shiloh, Suite 200
First State Bank of Texas
Garland, Texas 75042

(7000 0520 0023 8359 2132)

William S. Hommel, Jr.
MCGEE, HOMMEL & STARR
3304 S. Broadway, Suite 202
Tyler, Texas 75701

(7000 0520 0023 8359 2156)
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John Seiger Doug K. Butler
NEW ERA LIFE INS. Co. Andrew J. Jubinsky
P.O. Box 4884 Tim A. Daniels
Houston, Texas 77210-4884 Bill E. Davidoff
(7000 0520 0023 8359 2163) Dennis M. Lynch
FIGARI, DAVENPORT & GRAVES, L.L.P.
Hector Deleon 4800 Bank of America Plaza
DELEON, BOGGINS, & ICENOGLE, P.C. 901 Main Street
221 West 6™ Street, Suite 1050 Dallas, Texas 75202
Austin, Texas 78701 (7000 0520 0023 8359 2170)
(7000 0520 0023 8359 2187)
Sandy McCourquodale John Recci
VIAL, HAMILTON, KOCH, & KNOX, L.L.P. JOHN HANCOCK
1717 Main Street, Suite 4400 P.O.Box 111
Dallas, Texas 75201-7388 Boston, Massachusetts 02117
(7000 0520 0023 8359 2194) (7000 0520 0023 8359 2200)
Will D. Davis John W. Ferguson, Jr.
200 Perry Brooks Building RAMEY & FLOCK
Austin, Texas 78701 P. O. Box 629
(7000 6520 0023 8359 2217) Tyler, Texas 75710
(7000 0520 0023 8359 2217)
Paul Gilliam
RAMEY & FLOCK
P. O. Box 629

Tyler, Texas 75710
(7000 0520 0023 8359 2224)
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MICHAEL T. CRAWFO
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